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214:57:22              Now this document was

314:57:23   supposed to be prepared in 2006.  We

414:57:25   all were looking at the document and we

514:57:27   looked at each other and said, look, in

614:57:29   March of 2006 who writes the next year.

714:57:32   Who does that?  If you were -- in the

814:57:35   beginning of the year if you're going

914:57:36   to write the wrong year date at least

1014:57:38   for me I write the previous year.  I

1114:57:40   would write March 2005.  But we saw

1214:57:43   this correction that said March 2006.

1314:57:45   And given the fact that it's supposed

1414:57:47   to be simultaneously maintained and all

1514:57:49   the handwriting looks the same, we

1614:57:52   didn't believe it was an accurate

1714:57:53   document.  And we turned out to be

1814:57:55   right.

1914:57:55              We were told this document

2014:57:56   is a summary of another document, which

2114:57:58   is the next page here, and this

2214:58:00   document actually when we look at this,

2314:58:04   there's an observation on that line at

2414:58:07   the top that this copy conforms to the

2514:58:08   original.  So this document which
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214:58:13   supposedly the previous document was

314:58:15   copied from is a copy of another

414:58:17   original.  And we've never seen that

514:58:20   original.

614:58:20              A reference solution was an

714:58:25   issue before it's really no longer now.

814:58:29   But the purpose of us explaining these

914:58:32   things to you is to explain that when

1014:58:35   we see something like the column

1114:58:39   maintenance log with entries

1214:58:41   immediately above the column change at

1314:58:47   issue, we do have a basis to believe

1414:58:50   that it is not a credible document and

1514:58:52   we would submit to the panel that the

1614:58:54   panel has that same basis having seen

1714:58:56   the evidence before it.

1814:58:57              I am going to, given the

1914:59:01   time again, speed through these last

2014:59:05   few points.  If you could look at --

2114:59:08   Todd turn to the inconsistent retesting

2214:59:10   results just to review this one more

2314:59:13   time.  Again, very little has been said

2414:59:16   about the four other IRMS test results,

2514:59:19   and I think that's very instructive
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214:59:21   because what that tells us is John

314:59:29   Amory was right, John Amory's

414:59:31   conclusion was right.  When you look at

514:59:35   the total picture here of the

614:59:36   supposedly positive IRMS results as

714:59:38   against these negative T/E results and

814:59:40   the way that they go from day to day,

914:59:44   that this does, to him, when he looks

1014:59:46   at the peer-reviewed literature, is

1114:59:50   inconsistent with the peer-reviewed

1214:59:52   literature and the weight of the

1314:59:54   peer-reviewed literature and the fact

1414:59:55   that these have, these other four tests

1514:59:58   are no longer apparently at least a

1615:00:01   substantial issue asserted by USADA, I

1715:00:03   think is the best evidence that

1815:00:05   Dr. Amory's conclusions are correct.

1915:00:08              I'm going to just turn to

2015:00:12   one last thing and that's linearity.

2115:00:17   Linearity -- linearity is the ability

2215:00:23   of the instrument to accurately

2315:00:25   determine isotopic value over different

2415:00:28   concentration of the target substance.

2515:00:31              What this basically means is
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215:00:35   that the instrument can accurately

315:00:38   measure isotopic value for the little

415:00:41   peaks as well as the peaks that are at

515:00:45   issue.  And the reason why this is

615:00:48   again of importance to us is that the

715:00:49   SOP requires the linearity test be run

815:00:53   every month.  In discovery we were

915:00:55   provided only with June, July and

1015:00:57   September.  We were told there was no

1115:00:59   August linearity test.  The AAA panel

1215:01:02   decision faulted USADA, or at least

1315:01:06   LNDD, and declared an ISL violation for

1415:01:10   failure to follow that SOP.

1515:01:14              What troubled us was really

1615:01:16   the production of the August linearity

1715:01:18   paper, and there are two things that I

1815:01:20   would draw the panel's attention to

1915:01:23   when you look at it.  And that is when

2015:01:25   you look at the file that it supposedly

2115:01:29   was produced under -- I'd like to

2215:01:33   compare these two.  Todd, if you turn

2315:01:36   to the next page the next page.  When

2415:01:40   you look at these two files you see on

2515:01:42   the right-hand side one of the
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215:01:44   linearity runs that was produced to us,

315:01:46   and the folder, all of the linearity

415:01:48   runs produced to us are saved in a

515:01:50   folder with a date.  Just like that one

615:01:53   on the right-hand side, the 250906.

715:01:57   That's pretty consistent all the way

815:01:59   through.

915:01:59              On the left-hand side is the

1015:02:02   August linearity run that was produced

1115:02:06   to us and it was saved under a folder

1215:02:09   named stab 3.  Now the reason why we

1315:02:11   draw your attention to this is that

1415:02:13   during the reprocessing analysis we

1515:02:17   were provided with a copy of the screen

1615:02:19   shot of all of the files at issue, that

1715:02:22   were saved on it, and it's about 40

1815:02:24   pages long, we'll point it out in our

1915:02:26   briefs, but we invite you to look

2015:02:28   through it.  We could not find a stab 3

2115:02:30   file anywhere.  So again, that plus the

2215:02:36   testimony of Ms. Frelat on the finding

2315:02:40   of the August linearity run, we find

2415:02:44   deeply troubling.

2515:02:44              Again, it gives us no great
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215:02:49   pleasure to raise these issues.  But

315:02:52   they appear whenever there is a

415:02:55   substantial issue in the case or at

515:02:58   least a perceived substantial issue,

615:03:01   linearity being one, column being

715:03:04   another, and there is always a document

815:03:08   or something that appears which appears

915:03:11   to cover.  And, you know, again, if it

1015:03:14   happened once, who knows.  But at the

1115:03:19   rate at which it's happening, again, it

1215:03:23   does not give us any comfort and it

1315:03:27   should give the panel no comfort, or

1415:03:30   comfortable satisfaction, that the

1515:03:32   results were properly validated.  If

1615:03:36   they were there would be no reason to

1715:03:38   do this kind of thing.  This isn't

1815:03:41   science.  It's wrong.  It's just wrong.

1915:03:45              I'll leave the panel to read

2015:03:48   the linearity sections that we've

2115:03:52   included with our brief.  And we will

2215:03:57   of course provide a closing brief.  I

2315:03:59   think we've reached an agreement on the

2415:04:01   length and timing of it.

2515:04:02              But let me close with this:
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215:04:07   I'll close with the same slide that we

315:04:09   opened with, which is basically the

415:04:11   same thing I feel like I've been saying

515:04:12   for a year now.  There are problems

615:04:15   with this method.  We haven't been able

715:04:17   to clearly identify the method in this

815:04:19   case but yet there are a number of ISL

915:04:21   violations that are encompassed within

1015:04:23   it.  We feel the method isn't

1115:04:27   accredited.  The burden should be on

1215:04:29   USADA to establish under the Hamilton

1315:04:31   case that the method was -- that there

1415:04:34   was a method that was used and it is

1515:04:36   scientifically sound and reliable.  The

1615:04:39   technicians in the case I think we all

1715:04:44   agree could have done a better job, and

1815:04:47   frankly, I think that it could be said

1915:04:50   a little bit stronger than that, but

2015:04:52   the important thing is not how strong

2115:04:55   you say it, but what the underlying

2215:04:57   facts are.

2315:04:58              And again, the fact that we

2415:05:00   have the insertion of subjectivity in

2515:05:04   what should be objective testing
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215:05:07   processes, the basically strange kind

315:05:12   of oral history of the method and what

415:05:14   was done when it should be both

515:05:16   documented and validated, you know, the

615:05:20   fact that they didn't validate so many

715:05:22   components of their IRMS test process.

815:05:26              One of the things that's

915:05:27   interesting is if you read Dr. Ayotte's

1015:05:30   testimony from below, from the AAA

1115:05:33   panel, even she will say that you must

1215:05:37   validate your method.  If you choose a

1315:05:41   positivity criteria of one out of four

1415:05:43   you must validate that method.  If you

1515:05:45   choose to adopt a three out of four,

1615:05:49   you know, measure on your blank --

1715:05:52   excuse me, on your quality controls,

1815:05:54   you must validate it.  We don't see any

1915:05:57   validation of these.

2015:05:58              And worse yet, on a

2115:06:01   run-by-run basis there is a process in

2215:06:02   place that allows the technicians to

2315:06:04   change the values with no record of

2415:06:07   them ever being changed.  And this is a

2515:06:10   violation of the ISL.  Again, we will
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215:06:15   hook up the ISL sections with the

315:06:17   conduct at issue, but from an

415:06:19   impressionistic standpoint it's not a

515:06:22   scientific method and it's not right.

615:06:24              We see that in the abnormal

715:06:28   results that come from it, and lastly,

815:06:31   we see on top of it all, on top of the

915:06:35   abnormal results a lot, a lot of

1015:06:38   questionable evidence and ethics.  And

1115:06:42   it is a substantial issue for us and

1215:06:44   again, one more factor, not the only

1315:06:47   factor, not even the primary factor,

1415:06:49   frankly, but one more factor in letting

1515:06:55   you know that USADA cannot meet its

1615:06:57   burden in this case.  Thank you.

1715:06:58              THE PRESIDENT:  Thank you

1815:07:00   very much Mr. Young.

1915:07:04              MR. YOUNG:  May I make two

2015:07:05   logistical requests.  I would love to

2115:07:07   sit down while I deliver but I need to

2215:07:09   use the Elmo, so if I could switch

2315:07:12   places and then move that over next to

2415:07:14   me.  And my other logistical request

2515:07:17   would be to take a two minute break.



(800) 325-3376            www.MerrillCorp.com
MERRILL LEGAL SOLUTIONS

Page 1447

1            P R O C E E D I N G S

215:07:29              THE PRESIDENT:  We'll do

315:07:31   that.

415:07:31              (A recess was taken.)

515:13:42              THE PRESIDENT:  Please

615:13:43   proceed, Mr. Young.

715:13:47              MR. YOUNG:  First I would

815:13:48   like to thank the panel very much for

915:13:49   your insightful questions.  I would

1015:13:53   particularly like to thank Mr. Rivkin

1115:13:55   and your firm for your hospitality

1215:13:57   throughout this period.  Your people,

1315:14:00   although I know you work them like

1415:14:02   dogs, are absolutely delightful and

1515:14:06   unfailing in their courtesy and their

1615:14:07   helpfulness.

1715:14:09              MR. RIVKIN:  Thank you,

1815:14:09   we've been pleased to be able to

1915:14:11   accommodate everything here.

2015:14:15              MR. YOUNG:  Never before in

2115:14:17   the history of anti-doping adjudication

2215:14:19   has an adverse analytical finding

2315:14:22   undergone more scrutiny than this

2415:14:25   positive case.  It's been looked at

2515:14:27   from every angle, it's been analyzed,
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215:14:30   reanalyzed, reprocessed, reviewed, but

315:14:39   as Dr. Matthews observed, when you get

415:14:46   down to the meat of the issue and you

515:14:48   keep your eye focused on what's leading

615:14:52   to the adverse events and you do your

715:14:55   own calculations and you look at the

815:14:57   raw data and you look at it this way

915:14:59   and you look at it that way, it all

1015:15:01   keeps stacking back up to the same

1115:15:04   conclusion, and that conclusion is that

1215:15:06   this is a positive test.

1315:15:07              It's a conclusion that has

1415:15:09   been checked by analysts in the A and

1515:15:15   the B, double-checked by the

1615:15:17   supervisor, and triple checked by the

1715:15:19   head of the laboratory.

1815:15:20              It's a conclusion that's

1915:15:23   supported by the testimonies of Dr.

2015:15:26   Matthews, Dr. Brenna, Dr. Ayotte,

2115:15:29   Dr. Schaenzer, Dr. Shackelton,

2215:15:31   Dr. Clark, Dr. Catlin and Dr. Jumeau.

2315:15:36   Beyond that, it's a conclusion that was

2415:15:38   supported by the panel below's

2515:15:41   independent expert, Dr. Botre, and the
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215:15:43   majority of the panel.

315:15:49              In Appellant's opening

415:15:52   statement you've heard claims that

515:15:53   LNDD's story has changed.  In fact, the

615:15:57   story has really been the same from the

715:15:59   start.  And it's a story that's told by

815:16:05   the A and B documentation packages.

915:16:07              As it happens with any case

1015:16:11   that's gone on this long where defenses

1115:16:15   have been raised and then they

1215:16:17   disappear and then new defenses appear

1315:16:19   at the last moment, and with all of

1415:16:22   this briefing, the nuances of the case

1515:16:27   have evolved, but in essence, with this

1615:16:30   appeal we've come full circle, and it's

1715:16:34   the same key issues in the

1815:16:35   documentation package that we've been

1915:16:37   looking at for a year and a half.

2015:16:39              I guess we'll hear about

2115:16:43   them in the brief, but what we haven't

2215:16:45   heard a lot about in the last five days

2315:16:48   are violations of the International

2415:16:52   Standard For Laboratories, and

2515:16:53   particularly anything that would change
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215:16:54   the results of this test.  I mean we've

315:16:59   heard Dr. Ayotte testify quite sensibly

415:17:02   that if the results aren't valid then

515:17:05   that doesn't support the International

615:17:08   Standard For Laboratories.  No one

715:17:10   would argue with that.

815:17:11              We also didn't hear any

915:17:14   plausible explanation of how the

1015:17:18   results in this case might be affected

1115:17:26   that would turn a result greater than

1215:17:29   six down to something in the threes

1315:17:31   that would not meet WADA's positivity

1415:17:34   criteria with LNDD's 0.8 uncertainty on

1515:17:37   top.

1615:17:37              I think one of the most

1715:17:42   important --

1815:17:43              MR. RIVKIN:  Sorry, just so

1915:17:44   I'm clear.  Are you saying we should

2015:17:46   approach this case differently if the

2115:17:48   result were, say, 4.2 instead of a 6

2215:17:53   point something?

2315:17:54              MR. YOUNG:  I think your

2415:17:55   approach is exactly the same.  What I'm

2515:17:57   saying is that if you're looking at a
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215:18:08   value where, gee, am I worried about

315:18:13   manual integration, gee, am I worried

415:18:15   about interference, and it was so

515:18:26   close, it would cause you to continue

615:18:28   to look harder.

715:18:30              For example, when you asked

815:18:33   Simon Davis to do an example of what

915:18:36   happens when you change the peak start

1015:18:41   and stop and he had to go halfway up

1115:18:44   the peak to get a delta value change of

1215:18:46   one, well that's pretty informative in

1315:18:53   a case where you're dealing with a

1415:18:54   delta value of 6.

1515:18:57              If the margin in this case

1615:19:02   had been only a couple tenths of a mil,

1715:19:05   that becomes more informative.

1815:19:08              Let me have you take a look

1915:19:15   at the history of the reprocessing

2015:19:17   because I think that's important.  This

2115:19:34   is an affidavit that Simon Davis filed

2215:19:37   in the very first part of the case

2315:19:40   below.  And we'll get you a cite for it

2415:19:44   in the brief.

2515:19:45              The gist of this affidavit
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215:19:51   is that the OS/2 software in the

315:20:03   IsoPrime 1 isn't very good, and that

415:20:08   what we need to do is have reprocessing

515:20:12   on this newer, better, more accurate

615:20:16   MassLynx software.  And then he goes on

715:20:23   and he lists all the differences

815:20:24   between the software.  And he says, "If

915:20:35   the new software were used, it would

1015:20:37   provide better peak detection, tested

1115:20:40   and documented background subtraction

1215:20:43   routines, and would remove any errors

1315:20:45   in the head amplifier firmware.  It

1415:20:48   would also provide a stable and modern

1515:20:50   operating system with up to date

1615:20:52   antivirus and other security software."

1715:20:57              And because of this, he

1815:20:59   needs, in paragraph F, the production

1915:21:02   of electronic data files so they can be

2015:21:05   processed on this new software that

2115:21:10   would help him in determining errors

2215:21:13   from the software, wrong background

2315:21:17   subtraction, wrong peak integration,

2415:21:19   and wrong reprocessing of the original

2515:21:22   data.
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215:21:22              Now this is a recognition by

315:21:26   Simon Davis at the very beginning of

415:21:29   the case that the original data was

515:21:33   always there in the electronic data

615:21:35   files.  That was one of our discussions

715:21:38   early and I think, Mr. Rivkin, you

815:21:40   raised it, was so is the original data

915:21:43   there, answer, yes, the original data's

1015:21:47   all there.  It's all there with respect

1115:21:49   to the sample, it's all there with

1215:21:51   respect to the blank urines, it's all

1315:21:54   there with respect to the Mix Cal

1415:21:56   Acetate, it's all there with respect to

1515:21:57   the Mix Cal IRMS.

1615:21:59              And then the final comment

1715:22:13   he says if we get to see the EDFs, if

1815:22:16   they're reprocessed, we'll be able to

1915:22:20   identify whether they did any manual

2015:22:22   integration.  Which takes care of the

2115:22:29   record issue that they've been

2215:22:30   complaining about.

2315:22:30              The next thing that happens

2415:22:35   in this story is the panel says, okay,

2515:22:38   you can do electronic data file
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215:22:41   reprocessing but you're going to do it

315:22:43   under the supervision of our expert,

415:22:46   Dr. Botre.  And they're given an

515:22:51   opportunity to provide instructions to

615:22:55   Dr. Botre on how they want to do this,

715:22:58   and this is one of those instructions

815:23:01   from Simon Davis telling Dr. Botre, you

915:23:05   know, we're going to give you

1015:23:07   instructions on how we want the

1115:23:09   reprocessing to take place.

1215:23:10              Interestingly enough, in the

1315:23:24   documents you've read from Simon Davis

1415:23:27   where he says that reprocessing on the

1515:23:31   new MassLynx software is going to tell

1615:23:34   us whether what they did below was

1715:23:36   correct or not correct, he doesn't say

1815:23:39   anything about, well, the chromatograms

1915:23:45   are so bad it doesn't matter whether

2015:23:48   you reprocess them or not.  In fact,

2115:23:50   they had the chromatograms in the

2215:23:52   documentation package well before this

2315:23:55   affidavit and you would have thought

2415:23:58   that if he was so concerned about the

2515:24:01   chromatograms producing bad data on the
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215:24:04   MassLynx, he might have just said

315:24:07   something about it instead of let me

415:24:10   reprocess it on the MassLynx and we'll

515:24:13   all have the answer.

615:24:14              This is Dr. Botre's report

715:24:21   as the independent expert.  In

815:24:27   paragraph 2.2 Dr. Botre makes clear

915:24:33   that the reprocessing was under his

1015:24:35   supervision and responsibility.  In 2.5

1115:24:41   he points out that the reprocessing was

1215:24:44   carried out taking into account

1315:24:47   instructions in two documents produced

1415:24:50   by the representatives of the athlete.

1515:24:55   In 2.6 he says that the documents

1615:25:01   following reprocessing, which are all

1715:25:04   of the reprocessed electronic data

1815:25:08   files, have been evaluated, and that

1915:25:11   means by him, also in light of the

2015:25:16   information in the original documents.

2115:25:21   So he evaluated the reprocessing in

2215:25:24   light of the original reports in the A

2315:25:28   and B doc pack.

2415:25:28              On the next page he says the

2515:25:34   objective of his report is to report on
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215:25:36   and discuss the data obtained following

315:25:39   the reprocessing and the analysis of

415:25:44   the A and B samples, the originals.

515:25:51              In 4.1 he describes his

615:25:53   involvement which includes not only the

715:25:56   evaluation of the experimental data, so

815:25:59   he isn't just reporting experimental

915:26:01   data, he's evaluating it.

1015:26:04              On 6.2, on the next page, he

1115:26:13   talks about reprocessing on the new

1215:26:20   instrument using MassLynx.  And on 6.7

1315:26:24   he talks about the three different ways

1415:26:29   in which the data was reprocessed.

1515:26:50              So what do we learn from

1615:26:54   that?  These are the original results.

1715:26:58   The auto is reprocessing all of the

1815:27:02   data that's the electronic data files.

1915:27:05   You can tell from that what effect

2015:27:08   manual integration had.  None of this

2115:27:11   document disappeared or was lost.  If

2215:27:13   Simon Davis would have wanted to he

2315:27:16   could have found out whether any of the

2415:27:21   Mix Cal Acetates or Mix Cal IRMSs had

2515:27:24   been reprocessed and he could have
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215:27:26   found out how those delta values

315:27:28   compared to the delta values reported

415:27:30   in the doc pack.

515:27:31              Another thing you find out

615:27:34   from this table is when they

715:27:37   reprocessed with no background

815:27:40   subtraction -- now, Dr. Botre points

915:27:45   out that this isn't in their SOP nor is

1015:27:50   the automatic, but that's the way that

1115:27:53   Dr. Davis wanted it done.  But you

1215:27:55   learned something very interesting from

1315:27:58   the zero background subtraction, and

1415:28:00   that is that if there was such a big

1515:28:03   problem including extra baseline in the

1615:28:09   manual integration such that the extra

1715:28:13   baseline had a delta value of minus 50

1815:28:16   or minus 70 or whatever, well, they

1915:28:21   included the whole darn thing.  And it

2015:28:26   didn't change the delta value

2115:28:28   significantly.

2215:28:28              The results when they

2315:28:38   reprocessed this data on the new

2415:28:41   MassLynx software, which is what Dr.

2515:28:45   Davis wanted, was that the value for
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215:28:52   5-alpha Pdiol was a positive minus

315:28:57   7.03.  This is what he asked for.

415:29:01   Unfortunately you have to be careful

515:29:02   what you ask for.  He got a positive

615:29:05   here.

715:29:05              Now, they point out that

815:29:13   yes, but on the MassLynx software the

915:29:15   blank urine was positive too, isn't

1015:29:18   that a problem.  And Dr. Botre answers

1115:29:23   that at paragraph 6.16 where he points

1215:29:34   out that when you came to these last

1315:29:38   two values the computer crashed.  And

1415:29:43   then he gives you references to the

1515:29:45   screen shots that show that the

1615:29:47   computer crashed.

1715:29:48              So these values are straight

1815:29:51   MassLynx.  You can't rely on those

1915:29:55   values.

2015:30:02              On Page 7.1, or excuse me,

2115:30:05   in paragraph 7.1 he points out that the

2215:30:13   automatic correction and the no

2315:30:18   background reprocessing are not part of

2415:30:23   the standard operating procedure which

2515:30:26   specifically allows for manual
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215:30:30   integration.

315:30:30              And then at 7.3 he answers

415:30:37   the question that I know Mr. Paulsson

515:30:42   raised, and Mr. Suh has raised, which

615:30:48   is look, I realize that some concern

715:30:51   can be due to the fact that manual

815:30:53   processing, especially if not performed

915:30:56   correctly, can, in principle, markedly

1015:30:59   modify the results.  Under 7.4.

1115:31:06   Therefore, all of the data obtained by

1215:31:09   the procedure described in the previous

1315:31:11   section," this is the A and the B and

1415:31:15   all the reprocessing, "were evaluated,"

1515:31:19   evaluated by Dr. Botre, "to verify

1615:31:23   whether some flaws could be discovered

1715:31:25   in the process of data acquisition and

1815:31:27   processing originally carried out."

1915:31:30   This is whether there's anything wrong

2015:31:31   with the A and the B on the occasion of

2115:31:34   the analysis of the A and or B samples.

2215:31:39   So that's what he did.  He went back

2315:31:40   and looked at it.

2415:31:50              When you go to 7.10 what he

2515:31:56   says is, summarizing his data, that the
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215:32:01   difference for 5-alpha and Pdiol are

315:32:12   positive any way you look at it, and

415:32:25   that when you do it on the new

515:32:29   instrument as requested by Dr. Davis,

615:32:31   it's the most positive.

715:32:33              And then he answers the

815:32:38   question that he posited above in 7.11,

915:32:42   which is to say that when you do the

1015:32:46   manual background subtraction, it

1115:32:49   appears to be a scientifically sound

1215:32:52   process aimed to improve the quality of

1315:32:55   the signal and therefore the

1415:32:57   reliability of the results.

1515:33:00              And as an example of that he

1615:33:13   points out that in evaluating the data

1715:33:16   and the chromatograms, that the manual

1815:33:25   integration corrected what were errors

1915:33:27   by the software in coming up with these

2015:33:31   two values for the blank urine.  He

2115:33:38   asked himself that question and he

2215:33:40   resolved it.

2315:33:41              Finally, as to his summary

2415:33:47   and conclusions, he finds that manual

2515:33:56   correction of the background originally
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215:33:58   carried out for the A and B was carried

315:34:01   out correctly and appropriately.

415:34:04              And second, that the

515:34:09   reprocess data, and then regardless of

615:34:14   the variability of the individual

715:34:15   results, and that's something that

815:34:17   you've heard about today, show that in

915:34:21   all cases the difference between

1015:34:25   5-alpha and Pdiol is greater than

1115:34:29   three.

1215:34:40              THE PRESIDENT:  Just before

1315:34:41   you leave this, can I ask a couple of

1415:34:42   questions about procedure.

1515:34:44              MR. YOUNG:  Sure.

1615:34:45              THE PRESIDENT:  When this

1715:34:47   report was received did he actually

1815:34:49   present it to the -- did he come to the

1915:34:53   hearing and present it or the parties

2015:34:55   were just given an opportunity to make

2115:34:57   submissions on this as they saw fit?

2215:34:59              MR. YOUNG:  Here's what

2315:35:00   happened.  He sent this report to the

2415:35:02   parties and to the panel.  At the end

2515:35:06   of the hearing the panel specifically
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215:35:12   invited both parties to ask Dr. Botre

315:35:18   any questions that they wanted to ask

415:35:20   him.  And both parties declined.

515:35:26              THE PRESIDENT:  So he was

615:35:27   physically present and available if

715:35:29   they'd asked?

815:35:30              MR. YOUNG:  He was physically

915:35:32   present throughout the entire nine day

1015:35:34   hearing and he was physically present to

1115:35:37   answer questions and the parties were

1215:35:39   specifically invited to ask him

1315:35:41   questions.

1415:35:41              THE PRESIDENT:  Thank you.

1515:35:42              MR. YOUNG:  Let me address

1615:35:58   the --

1715:35:58              THE PRESIDENT:  Forgive me,

1815:35:59   one more question.  Did either side, I

1915:36:01   imagine this is the case, in their

2015:36:03   closing addresses to the panel refer to

2115:36:06   this report?

2215:36:08              MR. YOUNG:  Oh, yes.

2315:36:09              THE PRESIDENT:  Yes.  So in

2415:36:10   other words, they didn't want to

2515:36:12   question him, but they made submissions
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215:36:13   on what was said in the report?

315:36:16              MR. YOUNG:  That is my

415:36:18   recollection.  I recollect that I did.

515:36:24   And I'd have to go back and look at the

615:36:26   record to see whether Mr. Landis'

715:36:28   counsel did.  He may not have.  When we

815:36:32   read this report we thought the case

915:36:34   would be over.  It as it turned out

1015:36:38   went forward.

1115:36:39              THE PRESIDENT:  Thank you.

1215:36:40              MR. YOUNG:  And I don't know

1315:36:45   whether the panel knows or not, but

1415:36:48   after the hearing we both submitted

1515:36:52   very lengthy proposed findings of fact

1615:36:56   and conclusions of law.

1715:36:57              THE PRESIDENT:  Yes, I saw

1815:36:58   that.

1915:36:59              MR. YOUNG:  Just one other

2015:37:02   point to make from this document.  Some

2115:37:07   issue has been made by the difference

2215:37:09   in 5-alpha Pdiol between the original

2315:37:15   manual integration and the manual

2415:37:18   integration on reprocessing.  Remember

2515:37:23   that for each one of these measurements
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215:37:27   under LNDD's uncertainty, this is plus

315:37:31   or minus 0.8.  So 6.14 plus or minus

415:37:41   0.8 is 6.94.  6.95 minus 0.8 is 6.15.

515:37:53   So in terms of their established

615:37:57   measure of uncertainty and the measure

715:37:59   of uncertainty that they use in

815:38:02   positivity, these numbers are entirely

915:38:04   consistent.

1015:38:04              A word about chromatography.

1115:38:15   As I mentioned, they didn't seem to

1215:38:18   think that the chromatography was so

1315:38:20   bad that it would affect the MassLynx

1415:38:24   analysis when they asked for MassLynx.

1515:38:29   You've heard eight experts and

1615:38:33   Dr. Botre say that they have no problem

1715:38:37   with the chromatography that is

1815:38:40   relevant to this particular positive

1915:38:44   finding.

2015:38:45              With respect to other parts

2115:38:53   of chromatograms like where the

2215:38:56   internal standard is, Dr. Ayotte told

2315:39:00   you and actually Simon Davis confirmed

2415:39:02   this, that if you're really interested

2515:39:05   in the delta value of a particular
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215:39:08   peak, you establish a temperature and

315:39:13   pressure method that will cause that

415:39:15   peak to come out in a clean part of the

515:39:18   chromatogram.  And so if you're

615:39:22   interested in chromatography you ought

715:39:27   to look at the clean parts of the

815:39:30   chromatograms.

915:39:34              It isn't like LNDD makes

1015:39:37   decisions on chromatograms and peaks

1115:39:42   that are not separated.  Remember the

1215:39:48   question of Cynthia Mongongu what she

1315:39:52   would do with peaks 4 and 5 out of the

1415:39:57   sample that Mr. Suh showed her?  That

1515:40:00   sample happened to be one of Mr.

1615:40:04   Landis' other tour samples that did not

1715:40:09   have exogenous testerone in it, and her

1815:40:11   answer was, I wouldn't put values on

1915:40:13   those.

2015:40:14              When Mr. Suh was questioning

2115:40:17   Dr. Ayotte about chromatography it was

2215:40:20   interesting that he asked her

2315:40:22   hypothetical questions rather than go

2415:40:26   to any particular chromatogram to make

2515:40:31   his point.
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215:40:32              Mr. Suh has said that isn't

315:40:38   it interesting that USADA has focused

415:40:40   on the fraction 3 chromatograms in this

515:40:43   case.  And the answer is yes, but it

615:40:50   isn't because we're trying to hide

715:40:54   behind the analysis of the other five

815:40:56   samples or we're afraid of Dr. Amory's

915:40:59   testimony.  It was confusing in Malibu

1015:41:09   when we did this in nine days.  What is

1115:41:14   important for this panel is to look at

1215:41:17   the data at stage 17 upon which the

1315:41:20   adverse analytical finding is based.

1415:41:22   The results of the other samples are

1515:41:25   corroborative, but we wouldn't suggest

1615:41:27   in a minute that standing alone those

1715:41:33   prove a positive, because there aren't

1815:41:35   any A sample.

1915:41:36              On the issue of co-eluting

2015:41:41   peaks, there has been too much

2115:41:44   testimony here on that.  Dr. Meier-

2215:41:48   Augenstein said a lot about it.  That

2315:41:51   was the point of Dr. Matthews'

2415:41:56   testimony in his written statement

2515:41:59   where he says if there was co-elution
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215:42:04   it would be so small it would make no

315:42:06   difference and oh, by the way, whatever

415:42:10   this would be that was co-eluting did

515:42:12   not come from outer space and would not

615:42:14   have a delta value that when you

715:42:16   compare the tiny size would have made

815:42:20   any difference.

915:42:20              Dr. Brenna looks at the two

1015:42:23   to one trace where peaks go up above

1115:42:26   and below the line and says I can see

1215:42:29   that little peak and it's not co-eluted

1315:42:32   with 5-alpha.  That's in his statement.

1415:42:35   And Dr. Jumeau points out in her

1515:42:38   statement, again, that if the value of

1615:42:41   this little peak had been wildly

1715:42:46   negative so that its small amount could

1815:42:49   affect the entirety of the valuation

1915:42:51   for 5-alpha, that the two to one trace

2015:42:53   would have gone off the bottom of the

2115:42:55   charts down.

2215:43:03              So questions that Claire was

2315:43:04   asked about Dr. De Boer.  She said he

2415:43:14   only -- he asked me only to work on the

2515:43:16   sample when he was there.  And when it
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215:43:23   came to the manual integration he said

315:43:27   he didn't need to see how that was

415:43:29   done.  He could have, but he didn't

515:43:31   need to see it.  He went to talk to Dr.

615:43:37   de Ceaurriz.  Now, the two things he

715:43:39   wanted from Dr. de Ceaurriz were

815:43:41   historical data on the blank urine pool

915:43:43   and the validation on uncertainty.

1015:43:50              In the International

1115:43:53   Standard For Laboratories those are two

1215:43:53   things that the ISL specifically says

1315:43:55   that a laboratory doesn't have to

1415:43:57   produce or shouldn't produce.  In this

1515:44:04   case, in the discovery, LNDD produced

1615:44:07   both of them.

1715:44:11              She goes on to say, and

1815:44:13   these are in response to questions from

1915:44:15   Mr. Rivkin, that he did ask for the

2015:44:18   GC/MS spectra of the analytes, but

2115:44:21   nothing about the IRMS integration.

2215:44:23              Did he raise any questions

2315:44:27   whether you had properly identified

2415:44:30   which people was related to which

2515:44:32   metabolite?  No.  It shows you that
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215:44:36   Dr. De Boer was looking at peak

315:44:39   identity, because that's what the GC/MS

415:44:43   spectra are all about.

515:44:44              And in response to Mr.

615:44:48   Paulsson's question to Dr. Ayotte this

715:44:51   morning, if Dr. De Boer would have been

815:44:54   here as a witness I would have not

915:44:56   asked him any questions about are you

1015:44:59   familiar with the ISL, have you ever

1115:45:05   operated a laboratory that is subject

1215:45:07   to the ISL, are you familiar with ISO,

1315:45:09   because this guy was a lab director.

1415:45:11   He ran the Portuguese lab.

1515:45:41              Peak identification.  We'll

1615:45:44   start out with the column issue and I'd

1715:45:46   be happy to talk about it more, but the

1815:45:53   bottom line on the column issue is that

1915:45:55   the Agilent column is in Mr. Le Petit's

2015:46:00   car, and that as Corinne Buisson says

2115:46:03   in her declaration LNDD has never

2215:46:06   purchased such a column.

2315:46:24              As to peak identification,

2415:46:25   yes, there is a technical document,

2515:46:28   2003IDCR, that sets criteria for
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215:46:31   matching retention times, and that is

315:46:33   precisely what LNDD did between a known

415:46:42   reference and between the blank urine

515:46:43   and the athlete's urine in GC/MS.

615:46:45              Not only did they do that,

715:46:57   they --

815:46:57              MR. RIVKIN:  I'm not sure if

915:46:59   these are new charts or charts we've

1015:47:01   already seen.  I can't remember if they

1115:47:02   were in the opening or not because

1215:47:04   we've looked at a lot of charts.  If

1315:47:05   they haven't I assume they'll be

1415:47:07   attached to the brief or provided to

1515:47:09   us?

1615:47:10              MR. YOUNG:  They will.  We

1715:47:11   would have given all of this in

1815:47:13   advance, but I didn't know which things

1915:47:15   I was going to make red circles on.

2015:47:17              These are the mass spec,

2115:47:19   these are the fingerprints that the

2215:47:21   experts have talked about that say you

2315:47:24   really know what these peaks are and

2415:47:25   there's only these peaks and there's

2515:47:27   nothing under them hiding.  And this is
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215:47:34   a comparison of the retention times.

315:47:36   So you really, really know.

415:47:42              MR. RIVKIN:  Sorry, you

515:47:43   moved from the column to the peak

615:47:45   identification very quickly.  Just what

715:47:47   conclusion -- what weight, if any, or

815:47:50   conclusion, if any, should we draw from

915:47:53   the fact that the rows on the column

1015:47:59   form were out of chronological order?

1115:48:03              MR. YOUNG:  I wouldn't draw

1215:48:04   any conclusion on it.  I mean if that

1315:48:11   happens and --

1415:48:13              MR. RIVKIN:  If it's

1515:48:14   contemporaneous, if it's that day, how

1615:48:17   would that happen?

1715:48:18              MR. YOUNG:  It wouldn't have

1815:48:19   been contemporaneous.  You would have

1915:48:21   filled out the two January entries at

2015:48:26   the same time or in different order

2115:48:31   would be my commonsense understanding

2215:48:33   of something like that.  Or one of

2315:48:36   those dates was a mistake.  Those are

2415:48:41   the two logical explanations.  I

2515:48:46   certainly wouldn't jump from that to
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215:48:47   the conclusion that the last entry was

315:48:50   a fraud.  If somebody wanted to create

415:48:54   a fraudulent document, I would have

515:48:57   picked the 16th instead of the 17th as

615:49:01   the day to write into that document

715:49:03   because as you notice, Le Petit was

815:49:06   there on one day and it goes into

915:49:08   service the next day.  The explanation

1015:49:11   is that the column had to be, I can

1115:49:17   never remember the word for it, but

1215:49:19   primed or whatever.

1315:49:30              So on the top -- and on this

1415:49:34   whole peak identification thing, the

1515:49:37   question is whether the peaks have been

1615:49:39   properly identified or not.  Whether

1715:49:43   you do it with your left hand, whether

1815:49:45   you do it with your right hand,

1915:49:47   whatever, is this panel at the end of

2015:49:49   the day comfortably satisfied that the

2115:49:51   peaks have been properly identified.

2215:49:54   And what we have done here is to make

2315:49:58   something that is really pretty simple

2415:50:02   appear complex.  It's like the game

2515:50:07   that I used to play with my children
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215:50:09   and they'd bring these things home from

315:50:11   school that says here's what we know,

415:50:15   then what can we conclude that the

515:50:17   answer is.

615:50:18              And what we know is that we

715:50:23   know positively the identity of this

815:50:28   internal standard, 5-beta, 5-alpha and

915:50:32   Pdiol.  We know from the Mix Cal

1015:50:37   Acetate which is run contemporaneously

1115:50:39   on the same instrument the retention

1215:50:43   times of 5-beta -- of the internal

1315:50:45   standard and 5-beta, okay.  So we've

1415:50:51   got these two just from the Mix Cal

1515:50:54   Acetate.

1615:50:54              What else do we know?  We

1715:50:59   know that this is the same urine, it's

1815:51:01   the same little vial, that there's

1915:51:04   nothing in the urine in the GC/MS

2015:51:09   that's not in the IRMS, there's nothing

2115:51:11   in the IRMS that's not in the GC/MS.

2215:51:14   We know that the peaks are going to

2315:51:18   come out in the same order, and we know

2415:51:22   that given the fact that these

2515:51:24   compounds have similar carbon
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215:51:27   structures, that the big peaks are

315:51:31   going to be the big peaks and the small

415:51:33   peaks are going to be the small peaks.

515:51:35              And so knowing all that, how

615:51:40   tough is it to decide that this is

715:51:43   5-alpha and this is Pdiol?  And there

815:51:46   was an interesting illustration of this

915:51:49   when Cynthia was testifying and she

1015:51:53   just used her cursor to identify the

1115:51:56   internal standard and she just used her

1215:51:58   cursor to identify the 5-beta, and she

1315:52:04   said, and the next peak is 5-alpha and

1415:52:08   Todd just went ahead and put the cursor

1515:52:10   in the dot on 5-alpha.  I mean that's

1615:52:15   what it is.

1715:52:15              It's what it is in -- this

1815:52:29   is the comparison of the blank urine to

1915:52:33   Mr. Landis' sample.  And the retention

2015:52:38   times for purposes of the technical

2115:52:43   document on identity are virtually

2215:52:46   identical.  And you know what?  Every

2315:52:49   time you run this blank urine those

2415:52:51   retention times are virtually

2515:52:55   identical.
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215:53:02              When Mr. Suh was asking

315:53:05   Cynthia and Claire to try and identify

415:53:08   the internal standard in fraction 1

515:53:14   which was the negative tour sample and

615:53:20   Cynthia didn't play along, she looked

715:53:22   at the other documents in the book more

815:53:24   like she would if she were sitting in

915:53:27   front of her computer screen.

1015:53:31              Claire didn't, she played

1115:53:33   along and tried to read the retention

1215:53:35   times on the small screen.  And that's

1315:53:39   very hard to do.  You can see you're

1415:53:41   squinting.  What she said on redirect

1515:53:45   was that if I were at my computer

1615:53:47   screen I could have seen the retention

1715:53:49   times here, blown this up and figured

1815:53:51   out exactly which one of those was the

1915:53:54   internal standard and I would have also

2015:53:57   had the retention times over here for

2115:54:05   the -- that was actually in the GC/MS.

2215:54:09   I would also have had the retention

2315:54:11   times over here.  Remember it was

2415:54:15   supposed to be 870 and one was 860 and

2515:54:18   one was 880.  Yes, but I would have had
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215:54:21   the retention time for the Mix Cal

315:54:23   Acetate so I would have known that it

415:54:25   was the 880 and not the 860.

515:54:32              MR. RIVKIN:  Mr. Young, how

615:54:33   do you respond to Mr. Suh's argument

715:54:35   that the ISL requires a method for

815:54:37   identifying the peaks, that the lab

915:54:41   doesn't have a written method for doing

1015:54:44   so and that by itself is a violation of

1115:54:48   the ISL?

1215:54:49              MR. YOUNG:  Two ways.

1315:54:50   First, if you look at the witness

1415:54:52   statements the COFRAC auditor, Mr. Le

1515:54:58   Bizec was there and physically watched

1615:55:02   Claire identify peaks.

1715:55:06              And second, this document,

1815:55:11   the matching of retention times between

1915:55:15   the blank urine and the athlete's

2015:55:19   sample is one of the required documents

2115:55:23   in the documentation package.  I think

2215:55:36   it is -- let's try 185.  Here it is.

2315:55:48   So this is one of the required -- go

2415:55:50   back so they can see the whole form,

2515:55:52   please.  This is one of the required
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215:55:54   forms that the technicians fill out.

315:56:06   On the bottom of that form you see that

415:56:07   the retention times of the sample and

515:56:09   the blank urine are matched.

615:56:12              I'd go a step -- I mean this

715:56:21   answers your question, but I'd also go

815:56:23   a step further that under the whole ISO

915:56:26   scheme you are not in any way required

1015:56:29   to have a piece of paper documenting

1115:56:33   each and every one of your processes.

1215:56:35   That's why they come do an in-person

1315:56:39   physical inspection of what you do.

1415:56:40              Let me go to the WADA

1515:56:48   criteria very quickly.  The WADA

1615:57:01   criteria is clear.  One metabolite

1715:57:04   greater than three.  You can look at

1815:57:08   Dr. Ayotte's testimony below and it was

1915:57:12   not what Mr. Suh said it was today.

2015:57:16   Dr. Ayotte was very clear that WADA

2115:57:22   sets the criteria of three and then

2215:57:25   it's up to the laboratory not to

2315:57:28   validate the number 3, but to validate

2415:57:33   the that they have a method that is

2515:57:35   accurate to reach a particular number
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215:57:41   plus or minus something.

315:57:43              So big difference between

415:57:45   criteria and method.  If the laboratory

515:57:48   had to validate -- if every laboratory

615:57:51   had to validate criteria then what's

715:57:54   the purpose of the World Anti-Doping

815:57:57   Code that's supposed to harmonize all

915:57:58   this and the International Standard and

1015:58:00   the technical documents?

1115:58:13              I'm a little -- given the

1215:58:14   comment that we must have agreed with

1315:58:16   Dr. Amory, I'm disappointed that Mr.

1415:58:19   Suh chose to pass on Dr. Shackelton and

1515:58:21   Dr. Clark.  You would have found them

1615:58:23   informative in person and I think

1715:58:25   you'll find their witness statements

1815:58:27   informative when you read them.

1915:58:32              One of the points that they

2015:58:34   make very clearly is that for some

2115:58:36   people, this is based on both their

2215:58:39   experience in endocrinology, andrology

2315:58:47   and steroid metabolism, in some people

2415:58:51   they're going to favor 5-alpha pathway.

2515:58:54   Also, for some substances like gels,
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215:58:57   those are going to favor the 5-alpha

315:58:59   pathway.  So in some people who are

415:59:01   doping you're going to have results

515:59:03   just like Floyd Landis' stage 17

615:59:06   result.  And that's why the World

715:59:12   Anti-Doping Code says one metabolite.

815:59:13              And if I may go back, Mr.

915:59:15   Rivkin, I tried to ask -- I tried to do

1015:59:18   a good job answering the question you

1115:59:20   asked me in opening, but as I thought

1215:59:27   back on it, and even worse as I read

1315:59:29   it, I didn't do a good job.  So let me

1415:59:32   try again.

1515:59:32              Why is it right that you

1615:59:37   have three out of four criteria in the

1715:59:39   Mix Cal Acetate and it only takes one

1815:59:43   metabolite to be positive for doping?

1915:59:45   And the answer is it's a little like

2015:59:49   comparing an apple to a brick.  And

2115:59:51   there are statistical reasons for that

2215:59:55   which we'll put in the brief, but

2315:59:58   there's also a commonsense reason for

2416:00:00   that.

2516:00:00              When you're looking at the
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216:00:04   Mix Cal Acetate, first, and I'll clear

316:00:09   one other thing up before I go to

416:00:10   answer your other question, two of your

516:00:13   questions at once, the 16.3 is a

616:00:21   substance standard.  When Eurofins

716:00:24   sells the substance they're selling you

816:00:26   this substance plus or minus .3.  The

916:00:29   0.5 criteria is a method criteria.

1016:00:33   When we measure that's the difference.

1116:00:36              Now I'll go back and answer

1216:00:37   your other question.  When they

1316:00:41   establish a criteria of three out of

1416:00:43   four being within 0.5, the perfect

1516:00:48   score for the Mix Cal Acetate would be

1616:00:51   four out of four exactly on the

1716:00:55   Eurofins value.  In this case, by the

1816:00:57   way, we did have four out of four.  But

1916:01:00   four out of four exactly on the

2016:01:03   Eurofins value, that's a perfect score.

2116:01:06   A passing score is 3 out of four within

2216:01:11   0.5, which is a lot higher than 75

2316:01:15   percent statistically, by the way.

2416:01:17   That's a high standard.  Okay, so

2516:01:20   that's the perfect score and that's a
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216:01:22   passing score.

316:01:23              Now when we look at

416:01:24   positivity, a perfect score on an

516:01:27   athlete being positive is not four

616:01:30   metabolites out of four metabolites.

716:01:32   Some labs only analyze two.  We also

816:01:35   know that some people are only -- that

916:01:37   are doping, that are doping in the

1016:01:39   studies only have one positive

1116:01:43   metabolite.  So a perfect score in

1216:01:47   doping is not four out of four

1316:01:49   metabolites.  A perfect score in doping

1416:01:54   would be a little like we have in Mr.

1516:01:56   Landis' sample, which is one metabolite

1616:01:59   that is a screaming positive.  A

1716:02:03   passing score would be one metabolite

1816:02:06   that's three.

1916:02:06              I'm not going to spend a lot

2016:02:18   of time on the pattern of Mr. Landis'

2116:02:20   tour results and the reason is because

2216:02:24   I think in response to the panel's

2316:02:26   questioning Dr. Amory basically said,

2416:02:28   you know, there aren't a lot of

2516:02:30   studies, this is the way I feel, but
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216:02:31   it's hard to be certain.  It is not

316:02:35   USADA's burden to establish how it is

416:02:40   that a prohibited substance got into an

516:02:43   athlete's urine; just that it's there.

616:02:49              Dr. Clark and Dr. Shackelton

716:02:51   have provided explanations in their

816:02:53   witness statements.  He could have been

916:02:59   using different things at different

1016:03:00   times.  He could have been using oral

1116:03:02   testosterone at an early stage, he

1216:03:03   could have been using T-Gel during the

1316:03:07   17th stage, and most importantly,

1416:03:09   because there was a question so why did

1516:03:11   he have a positive sample when he was

1616:03:13   riding on the last day in the

1716:03:15   Champs-Elysees, this is a cake walk,

1816:03:18   the answer is if he used T-Gel for the

1916:03:21   important time trial the day before it

2016:03:24   could very well stay around.  That's

2116:03:28   the answer.

2216:03:29              What we know from the

2316:03:30   studies and what we know from

2416:03:32   Shackelton and Clark is that there's a

2516:03:35   lot of variations between different
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216:03:37   individuals, you look at those T/E

316:03:39   graphs that go up and down within

416:03:41   individuals, and it makes a difference

516:03:44   what you're using, what combination

616:03:46   you're using, and in particular, the

716:03:49   timing.

816:03:57              The internal standard

916:03:59   variation question.  First, there's no

1016:04:02   document anywhere that shows -- that

1116:04:05   says that this internal standard needs

1216:04:08   to be within 0.5 of the Eurofins value

1316:04:14   or it fails our criteria.  No such

1416:04:18   document.

1516:04:18              What we looked at were the

1616:04:22   quality control documents.  174 and

1716:04:27   175, these are the quality control

1816:04:42   documents that have to do with the Mix

1916:04:43   Cal Acetate, the Mix Cal IRMS.  You

2016:04:46   notice that these are signed off on

2116:04:47   with ouis and nons.  You're not going

2216:04:50   to find the internal standard used in

2316:04:57   urine anywhere in this quality control

2416:05:02   chart.

2516:05:13              Audit and accreditation, I
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216:05:15   think what Mr. Landis would like us to

316:05:17   do is do accreditation through

416:05:18   litigation.  Well, we haven't seen the

516:05:20   validation of this or we haven't seen

616:05:22   the validation of that.  The ISL says

716:05:24   that those aren't all documents that

816:05:27   are supposed to be produced.  What we

916:05:32   have is the pretty clear statement of

1016:05:34   Mr. Leguy that the laboratory is

1116:05:37   accredited.

1216:05:37              As to the point that it was

1316:05:42   Claire who the inspector watched

1416:05:44   perform, that makes a lot of sense.  If

1516:05:46   I were an inspector, I would want to

1616:05:49   watch the most junior person on the

1716:05:52   team to make sure they did it right

1816:05:54   before I signed off on the lab.  And it

1916:05:59   isn't just like Claire was the only

2016:06:02   person there to describe the method,

2116:06:04   look at the witness statement of

2216:06:09   Corinne Buisson who describes what they

2316:06:12   went through when she was there with

2416:06:13   the inspector.  I mean it's kind of a

2516:06:16   shame that Mr. Landis insisted that
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216:06:21   Corinne Buisson come all the way over

316:06:23   here and then chose not to ask her

416:06:25   questions.  He says he's running out of

516:06:29   time, but he spent 20 minutes asking

616:06:31   Dr. Matthews about one of his

716:06:33   colleagues' papers.  He spent 20

816:06:35   minutes asking Dr. Ayotte about that

916:06:37   article.  He didn't call Corinne

1016:06:41   Buisson.

1116:06:42              He says that this

1216:06:44   testosterone log is this evidence of

1316:06:45   great fraud, but he chose not to call

1416:06:47   the author, Agnes Gaillard.

1516:07:02              Credibility and experts.

1616:07:18   This is Mr. Suh's comment on

1716:07:20   credibility from his opening.  What

1816:07:22   we're used to in dealing with experts,

1916:07:26   at least in my world is the lawyers are

2016:07:28   the advocates, the experts are the

2116:07:31   impartial scientists.  Something has

2216:07:34   gone wrong on Mr. Landis' side in this

2316:07:37   case.  Every single one of the expert

2416:07:41   reports talks about that the conclusion

2516:07:46   here is morally and ethically wrong,
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216:07:49   same words, all of them.  Dr.

316:07:52   Goldberger's answer to where the words

416:07:53   came from was from my assistant, who's

516:07:57   that?  Maurice.

616:08:00              Then you go to Simon Davis

716:08:04   who not only takes that tone, but he

816:08:06   accuses the lab of coverups and fraud

916:08:10   but when questioned directly by the

1016:08:12   panel he had an opportunity to say I

1116:08:15   really mean it, they should be shut

1216:08:18   down and instead, no, they just need

1316:08:20   retraining, and then do you want to

1416:08:22   retract it, no, I don't want to retract

1516:08:25   it either.

1616:08:25              And then you go to Dr.

1716:08:28   Goodman whose expert report is majorly

1816:08:36   plagiarized from an advocacy brief that

1916:08:42   had been filed months before he was

2016:08:45   engaged in the case.  That is not the

2116:08:49   kind of expert advice that is useful to

2216:08:54   people who are sitting on a panel

2316:08:55   trying to rely on experts to help them

2416:09:00   through these kind of difficult issues.

2516:09:01              This is out of Floyd Landis'
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216:09:14   book.  From the Appellant's point of

316:09:21   view this is not a case about science.

416:09:23   This is a case about trying to take

516:09:26   down the French laboratory in an

616:09:29   embarrassing way.

716:09:30              At the end of the day, you

816:09:38   should find that it isn't Cynthia

916:09:41   Mongongu or Claire Frelat or any of the

1016:09:46   other hard working employees of the

1116:09:48   Montreal laboratory who have --

1216:09:54   Montreal, French lab, sorry, who have

1316:09:58   any reason to be embarrassed in this

1416:10:00   case.

1516:10:01              Thank you.

1616:10:11              THE PRESIDENT:  Thank you

1716:10:12   very much, Mr. Young.

1816:10:13              You got there with time to

1916:10:17   spare.  We're grateful to you.

2016:10:19              Mr. Suh.

2116:10:42              MR. SUH:  With respect to

2216:10:53   the peak identification issue, I think

2316:10:57   the question before the panel is

2416:10:59   whether or not the panel is comfortably

2516:11:01   satisfied that the peaks were correctly
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216:11:03   identified by LNDD.  The issue with

316:11:06   respect to the lack of the SOP or

416:11:09   written validation studies or validated

516:11:13   techniques and the fact that the lab

616:11:16   techs have disagreed about what the

716:11:18   method is, is with respect to the

816:11:20   COFRAC audit, that we can't be sure

916:11:23   sitting here today exactly what it was

1016:11:26   the COFRAC auditor accredited.

1116:11:28              And that was really --

1216:11:30   perhaps that wasn't made perfectly

1316:11:32   clear before, but I realize as part of

1416:11:34   this discussion it may not have been.

1516:11:36   That with respect to the accreditation

1616:11:38   issue, that in order for us sitting

1716:11:42   here today to know that the COFRAC

1816:11:46   accreditor had in fact accredited the

1916:11:49   method we are talking about, we can't

2016:11:51   be certain of that because certainly

2116:11:54   the techs, again, going through their

2216:11:57   declaration and their testimony, it is

2316:11:59   not perfectly clear what it is their

2416:12:02   methods are and there is no writing to

2516:12:04   reflect it.
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216:12:05              I'd like to address a little

316:12:10   bit this issue with respect to the

416:12:11   process surrounding Dr. Botre and to

516:12:15   give the panel -- I've been looking

616:12:18   through my emails on how this all

716:12:20   occurred.  Frankly, since they are --

816:12:22   they went to and from the panel and

916:12:24   Dr. Botre it might make sense to send

1016:12:27   some of them to the panel in this case.

1116:12:28              In essence, when Dr. Botre

1216:12:34   was first suggested to us there was a

1316:12:37   request from the panel -- actually,

1416:12:40   before Dr. Botre came on the scene

1516:12:43   there was a request from the panel for

1616:12:44   the panel to select an independent

1716:12:47   panel expert to handle the request

1816:12:49   related to the EDFs.

1916:12:50              The request was this:  That

2016:12:53   we had requested a number of documents

2116:12:57   as part of discovery and that there was

2216:12:59   an agreement that the discovery

2316:13:02   requests would all be satisfied by the

2416:13:04   electronic data files.  The USADA

2516:13:08   opposed it.  And again, they opposed it
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216:13:11   on the grounds that somehow we would

316:13:12   tamper with the EDF files.

416:13:14              We settled on a process by

516:13:18   which we would be able to conduct

616:13:20   certain operations.  The panel then

716:13:24   asked for the appointment of an

816:13:39   independent expert.  We suggested an

916:13:43   expert; we could not agree.  And time

1016:13:46   was ticking down during this process.

1116:13:50   Dr. Botre was recommended to us, I'll

1216:13:53   tell you frankly, although it is clear

1316:13:55   that we agreed to the appointment of

1416:13:57   Dr. Botre, we objected at first because

1516:14:00   Dr. Botre is the head of an anti-doping

1616:14:03   lab, a WADA anti-doping lab and we felt

1716:14:06   that we had a concern and we submitted

1816:14:08   this in writing that he could not be

1916:14:10   impartial.

2016:14:10              Time was passing.  As time

2116:14:14   got closer to the time that the trial

2216:14:16   was to begin, we basically made a

2316:14:18   decision since we couldn't find an

2416:14:19   expert, that we would accept Dr. Botre,

2516:14:21   and we did.
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216:14:22              The reason why I give the

316:14:24   panel this background is that we as

416:14:27   counsel were aware that Dr. Botre

516:14:30   continued to assist the panel.

616:14:38   Frankly, we made the decision that

716:14:41   during the course of the time leading

816:14:42   up to the AAA hearing that it would be

916:14:46   unwise to keep on, having already

1016:14:48   raised the issue several times of

1116:14:50   concern about his impartiality, to push

1216:14:53   issues regarding decisions which we

1316:14:56   believed related to documents or

1416:14:59   processes we would not get.

1516:15:00              It was frankly a decision we

1616:15:02   had to make because, first of all, we

1716:15:08   didn't believe we'd be successful, and

1816:15:10   secondly, we were keenly aware that the

1916:15:12   likelihood is Dr. Botre would serve in

2016:15:15   some capacity as the proceedings

2116:15:17   continued.

2216:15:17              We weren't happy about it,

2316:15:19   still not happy about it to this day.

2416:15:21   But --

2516:15:21              THE PRESIDENT:  Excuse me,
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216:15:23   Mr. Suh, I find it very hard to

316:15:27   understand the concept of partially

416:15:28   agreeing.  Either you agreed or you

516:15:32   didn't, and as I understand the record,

616:15:34   whatever may have been your inner

716:15:36   thoughts or your external thoughts, you

816:15:39   agreed to this person being the

916:15:42   independent expert.

1016:15:44              MR. SUH:  Let me be clear, I

1116:15:45   did agree, we did agree.  But our

1216:15:50   concerns about the way this was

1316:15:51   possibly going to break out didn't in

1416:15:56   fact inform the level of objections

1516:15:57   that we thought we would be able to

1616:15:59   raise with respect to the EDF

1716:16:01   processes, and frankly, we didn't think

1816:16:03   that further requests with respect to

1916:16:05   the EDFs would be granted.  And that

2016:16:09   hopefully will provide some background

2116:16:11   with respect to some of the issues that

2216:16:13   were raised with respect to the

2316:16:15   reprocessing.

2416:16:15              I think that would be it for

2516:16:32   our rebuttal.
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216:16:33              THE PRESIDENT:  Thank you

316:16:35   very much.  Could we move on to the

416:16:41   final details that I heard this morning

516:16:43   that you had agreed on both a date for

616:16:46   the posthearing briefs and the length;

716:16:50   is that correct?

816:16:53              MR. BARNETT:  I'm not aware

916:16:54   what the agreement is yet, but I think

1016:16:55   we're close.  We agreed on 50 pages and

1116:16:58   we suggested April 18th and I hadn't

1216:17:00   heard the date back.

1316:17:03              MR. WEISS:  I think

1416:17:04   Appellant's are going to propose April

1516:17:07   9th as the deadline.

1616:17:09              MR. BARNETT:  Candidly, I

1716:17:11   have a four-day trial starting April

1816:17:13   2nd and I'm not sure when -- I know we

1916:17:15   have a very good running court

2016:17:17   reporter, actually one of the best I've

2116:17:19   seen on a daily basis, but when we get

2216:17:21   that truly finalized so we can quote it

2316:17:24   directly to the panel, I think April

2416:17:25   9th is a little too soon from our

2516:17:28   perspective.
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216:17:39              THE PRESIDENT:  We see no

316:17:40   reason to push for the earlier date.

416:17:45   In the overall scheme of things and our

516:17:47   writings on it won't make a difference.

616:17:49   So we will accept April 17 did you say?

716:17:54              MR. BARNETT:  18th is the

816:17:55   Friday.

916:17:56              THE PRESIDENT:  April 18

1016:17:58   simultaneous exchange, 50 pages.

1116:18:07              MR. PAULSSON:  50 pages that

1216:18:08   look like the previous pages.

1316:18:11              THE PRESIDENT:  No cribbing

1416:18:13   with tiny little type pages.

1516:18:19              The other thing I wanted to

1616:18:21   raise, and I'll be frank, I hadn't had

1716:18:23   a chance to discuss it with my

1816:18:24   colleagues, but they can intervene as

1916:18:26   they see fit, we did ask for issues and

2016:18:29   for the obvious reason that we want to

2116:18:31   make sure that we address all of the

2216:18:33   arguments being made.  And the result

2316:18:38   was that the parties, to their credit,

2416:18:43   did give us issues.  In fact, it might

2516:18:49   be said that the respondents went
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216:18:51   beyond the call of duty by initially

316:18:54   drafting for the Appellant what were

416:18:56   thought to be its issues.  But

516:18:59   obviously, we must take the March 7th

616:19:04   letter from Gibson Dunn as articulating

716:19:07   the Appellant's issues.

816:19:08              This is not meant in any way

916:19:16   to be a criticism, but one of the

1016:19:19   differences between the two sets of

1116:19:22   issues, I'm talking here about the

1216:19:24   Appellant's March 7th and the February

1316:19:31   21st -- sorry, let me just see here --

1416:19:40   February 21st issues by the respondent,

1516:19:43   was that there is a greater degree of

1616:19:49   generality in the Appellant's issues, I

1716:19:53   stress that's not a criticism, but it

1816:19:55   may mean that as things unfold we may

1916:20:01   find some of the respondent's

2016:20:06   assessment of the Appellant's issues as

2116:20:10   falling under the more general

2216:20:12   headings.  I don't know that.  But what

2316:20:13   I do want to suggest is that without

2416:20:18   cramping your style in the briefs it

2516:20:20   would be very helpful to the panel if
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216:20:22   there was some attempt made to relate

316:20:24   the submissions to the list of issues.

416:20:26              In addition, we noticed in

516:20:31   USADA's attempt at the Appellant's

616:20:35   issues that under the issue articulated

716:20:38   there was a reference to the USADA

816:20:42   brief.  And both sides might care to

916:20:47   help us by using the framework of their

1016:20:52   issues and following the practice of

1116:20:56   saying where one will find the key

1216:20:59   points.  Or the other way around.  In

1316:21:02   the narrative of your closing

1416:21:04   submissions if you had a footnote

1516:21:07   saying this relates to the following

1616:21:09   issue, so that we can make sure we

1716:21:13   don't miss any issues that should

1816:21:17   properly be addressed.

1916:21:18              So if it's acceptable to

2016:21:21   you, it would be helpful for us, for

2116:21:24   both sides to footnote the submissions

2216:21:26   to the issues.  So we have a clear

2316:21:28   understanding of, and an ability to

2416:21:33   check that we've got all the issues

2516:21:35   covered.
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216:21:37              MR. RIVKIN:  Maybe I could

316:21:39   put the request a different way, which

416:21:42   is that I agree with everything the

516:21:43   president said.  It would be I think

616:21:46   much more useful to you as well as to

716:21:49   us, obviously, if the posthearing

816:21:51   briefs didn't run past each other.  And

916:21:55   while you have previously not been able

1016:21:57   to agree on a single set of issues,

1116:22:00   maybe after sitting here for the last

1216:22:02   five days, now that Mr. Young and Mr.

1316:22:04   Suh are sitting on the same side of the

1416:22:06   table, you might actually be able to

1516:22:08   come up with one list of the issues to

1616:22:12   be covered.  Your closings were pretty

1716:22:15   much on the same issues and it wouldn't

1816:22:18   be -- it might not take very long for

1916:22:22   you to agree on just a set of issues to

2016:22:24   be covered and then use those as the

2116:22:27   headings of the brief so we could read

2216:22:29   one section against the other section

2316:22:31   with whatever evidence you think you've

2416:22:35   proven on that.  And obviously there

2516:22:36   are going to be some thought or general
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216:22:39   sections that each of you is going to

316:22:40   make and that's fine, but it might be

416:22:42   helpful if you could agree effectively

516:22:45   on almost a common outline for the

616:22:46   posthearing briefs.  It would make it

716:22:48   easier for you to write and it would

816:22:50   certainly make it easier for us to

916:22:52   read.

1016:22:53              MR. SUH:  That makes perfect

1116:22:54   sense.  I think we can agree on

1216:22:56   structuring the briefs in order of

1316:22:58   issues and even ordering the issues in

1416:23:00   the same numerical order so that you

1516:23:03   can hold them up side by side and with

1616:23:06   an index in the front.

1716:23:07              MR. BARNETT:  And hopefully

1816:23:08   with the 50 page limit that might

1916:23:10   encourage us both to narrow where

2016:23:12   appropriate so that the panel's

2116:23:14   directed to the live issues.

2216:23:15              THE PRESIDENT:  Yes, that

2316:23:16   would be very helpful.  And obviously

2416:23:20   if either side, and this applies

2516:23:25   particularly to the Appellant, conclude
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216:23:28   with the benefit of the hearing that

316:23:31   there's anything in there, I'm not

416:23:34   saying for a minute there will be, if

516:23:35   there is something that for various

616:23:38   reasons is not going to be pursued,

716:23:40   then obviously we would like to have

816:23:44   that noted so we don't go and write

916:23:47   something when it's really not

1016:23:48   necessary anymore.

1116:23:52              MR. PAULSSON:  Two things.

1216:23:57   I'm in the fortunate position of being

1316:23:59   able to agree with both of my

1416:24:01   colleagues.  But I think this is the

1516:24:06   time in the posthearing briefs not so

1616:24:09   much for prose, but for references

1716:24:13   because it would be of assistance to

1816:24:14   the arbitrators in considering the

1916:24:21   rhetoric of persuasion which we've

2016:24:24   heard today.  That was the time for

2116:24:25   that and now it would be good to have

2216:24:29   comprehensive references.

2316:24:31              For example, if Mr. Suh is

2416:24:37   on the subject, if he continues to

2516:24:41   pursue the themes of bias in the lab
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216:24:49   and coverup in the light of the

316:24:53   evidence of these hearings, it would be

416:24:56   handy not to have a lot of adjectives

516:24:58   about it, but just notations of what

616:25:01   are -- what is the evidence of those

716:25:04   propositions, in objective form.  This

816:25:11   is the basis on which those points are

916:25:13   still being pursued.  And again, the

1016:25:15   reason I even put a question mark is

1116:25:18   that today in closing submissions what

1216:25:19   I heard was rather the language of

1316:25:22   indicia of falsity rather than a clear

1416:25:25   statement to the effect that there had

1516:25:27   been bias and coverup which of course

1616:25:30   is strong accusations.

1716:25:33              I have one specific question

1816:25:36   to both parties and that relates to Mr.

1916:25:38   De Boer, and I'm speaking personally.

2016:25:40   I would be very interested in knowing

2116:25:43   with respect to the reservations made

2216:25:44   on the last page, the addendum or

2316:25:47   whatever you call it that our attention

2416:25:49   was called to after his opportunity to

2516:25:55   be present at the processing of the B
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216:25:58   sample, whether or not those

316:26:03   reservations were maintained in a

416:26:11   significant way subsequent to the

516:26:15   signing of that actual protocol.  Or

616:26:21   if, the contrary, there's something in

716:26:23   the nature of waiver or estoppel with

816:26:27   regard to those reservations as matters

916:26:30   went forward.  It seems that Mr. De

1016:26:36   Boer disappeared from the forensic

1116:26:38   scene after the B sample.  So that

1216:26:40   would be something I would appreciate

1316:26:42   being educated with respect to and I

1416:26:43   think the question equally applies to

1516:26:45   both sides.

1616:26:46              Thank you.

1716:26:52              THE PRESIDENT:  The

1816:26:53   concluding matters of administration we

1916:26:55   want to mention.  First, as was noted

2016:27:02   in the directions, when we reach the

2116:27:08   point where the award is issued the CAS

2216:27:15   rules provide that -- I'll read what it

2316:27:17   says, and this is at paragraph 12 of

2416:27:19   our direction, pursuant to Rule 59.6 of

2516:27:23   the code, "The award and/or a summary
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216:27:25   setting forth the results of the

316:27:26   proceeding shall be made public by the

416:27:28   CAS unless both parties agree that they

516:27:30   should remain confidential."

616:27:36              All that we need to say is

716:27:37   that unless both parties come to us and

816:27:39   say that the award shall remain

916:27:45   confidential, then the award will be

1016:27:47   issued in the normal way.  We don't

1116:27:50   have to do anything then.  I imagine

1216:27:53   that there will not be such an

1316:27:55   agreement.  But just to draw your

1416:27:57   attention to that fact.  If that is

1516:27:59   going to be the case then we need to

1616:28:01   hear about any agreement.

1716:28:01              Finally, since we are now

1816:28:04   closing the hearing, pursuant to Rule

1916:28:09   44.2 I'm obliged to say that it's not

2016:28:11   permissible for any party hereafter to

2116:28:14   submit further pleadings or evidence

2216:28:16   with the exception of the posthearing

2316:28:19   submissions which have been authorized.

2416:28:25              In conclusion, on behalf of

2516:28:26   the panel, may I express our appreciation
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216:28:29   for the way in which the parties have

316:28:31   presented their submissions and

416:28:34   arguments.  Whenever we've had a request

516:28:35   it's always been promptly responded to.

616:28:39   And we've had cooperation.  It looked

716:28:44   like a challenging assignment to complete

816:28:47   within five days, but due to the

916:28:48   cooperation of the parties and the

1016:28:51   splendid assistance of our secretary with

1116:28:55   her extremely competent estimations of

1216:29:00   hearing time, we've managed to do it

1316:29:04   well.  So we are obliged to you all for

1416:29:06   that.

1516:29:06              And to our transcriber,

1616:29:10   Gail, we pay you a great debt.  It's

1716:29:16   hard to imagine a more complicated

1816:29:19   range of words that you've had to

1916:29:22   follow, and already even in the draft

2016:29:26   transcripts we're seeing a high quality

2116:29:29   record.  So thank you very much for

2216:29:30   that.

2316:29:30              So we formally declare the

2416:29:38   hearing closed and wish you safe

2516:29:41   traveling.
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216:29:42              MR. YOUNG:  May I ask one

316:29:44   procedure in response to the new point

416:29:45   that Mr. Paulsson raised, which is

516:29:47   rather than have both sides run out and

616:29:50   try to get ahold of Dr. De Boer, would

716:29:52   it make sense for either a member of

816:29:55   the panel or Mr. Reeb or somebody to

916:29:59   contact him, and I think the questions

1016:30:01   would be what exactly was it that you

1116:30:04   were asking for and what happened?  Or

1216:30:07   are you simply asking for more in our

1316:30:10   briefs on what happened?

1416:30:11              MR. PAULSSON:  No, my

1516:30:12   thought really was that this was to

1616:30:15   call at least my attention to what is

1716:30:17   on the record in this respect.  If it

1816:30:19   isn't, it isn't.

1916:30:21              MR. YOUNG:  Okay.  Good.

2016:30:22   Thank you.

2116:30:23              THE PRESIDENT:  One final

2216:30:24   thing.  I don't want to appear as if

2316:30:26   the only useful thing that our

2416:30:28   secretary did was calculate hearing

2516:30:30   time.  She has been of enormous
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216:30:33   assistance.  That was her towering

316:30:38   achievement, but there are many other

416:30:40   achievements alongside that.  So thank

516:30:42   you very much.

616:30:43              (Time noted:  4:30 p.m.)
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